9/ 12/ 01 THIS DISPOSITION
IS NOT CITABLE AS PRECEDENT

OF THE T.T.A.B. Paper No. 47

BAC

UNI TED STATES PATENT AND TRADEMARK OFFI CE

Trademark Trial and Appeal Board

Manna Pro Corporation
V.
O H Kruse Grain & MIIing Conpany, and PM Ag Products
| ncorporated, and Hill man Hol dings, Inc., joined as party
def endant s*

Cancel l ation No. 24, 636

Lisa A. Fahien and Andrew B. Mayfield of Arnstrong
Teasdal e LLP for petitioner.

Robert W Sacoff and Beth A. Ful kerson of Pattishall,
McAuliffe, Newbury, Hilliard & Geraldson for respondent.

Bef ore Seeherman, Chapman and Hol tzman, Adm nistrative
Trademar k Judges.

Opi nion by Chapman, Adm nistrative Trademark Judge:
On Decenber 18, 1995 Manna Pro Corporation filed a
petition to cancel Registration No. 1,628,895 on the

Princi pal Register for the mark MANAM LK for “dietary

! By Board order dated Septenber 4, 1996, PM Ag Products
Incorporated was joined as a party defendant in this case. The
records of the Assignnent Branch of this Ofice now indicate
that PM Ag Products | ncorporated has assigned Regi stration No.
1,628,895 (involved herein) to Hllman Holdings, Inc. See Ree
2194, Frane 0942. Accordingly, the latter entity is hereby
joined as a party defendant.
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feed supplenents for animals” in International Class 5,
and “animal feed” in International Cl ass 31.°
As grounds for cancellation petitioner alleges that

it adopted and/or used the mark MANNA for animal feed
bef ore respondent adopted and/or used the mark MANAM LK
for dietary feed supplenments for aninmals and ani mal feed;
that petitioner is the owner of the follow ng
regi strations:

Regi stration No. 1,120,141 for MANNA MATE for

foodstuffs for animals, nanely calf and | anb

feed;®

Regi stration No. 302,619 for the mark shown bel ow

2 Registration No. 1,628,895, issued December 25, 1990. The
claimed date of first use for each class is June 20, 1989. The
registration includes a claimof ownership of Registration No.
1,113,747. (This clainmed registration issued February 20, 1979,
and is for the mark MANAMAR for “feeds and feed suppl enents for
animals” in International Cass 31, with a clainmed date of first
use of 1956.)

A Section 9 renewal application and a Section 8 affidavit were
due in the involved Registration No. 1,628,895 by no |ater than
June 25, 2001 pursuant to Sections 8(a)(3) and 9(a) of the
Trademark Act. There is no indication in the records of the
Post Regi stration Branch of this Ofice that the renewal and the
affidavit of use were filed. The registration has not yet been
officially held expired under Section 9 of the Trademark Act.

Because the trial was conpleted and briefs were filed before
June 25, 2001 (i.e., this cancellation proceeding was at a very
| ate stage when the registration putatively expired), the Board
will determine this case on the nerits. Cf. Trademark Rule
2.134(b) regarding a show cause order to respondent. See al so
TBMP 8§8602. 02(b) .

3 Registration No. 1,120,141, issued June 12, 1979, Section 8
affidavit accepted, Section 15 affidavit acknow edged, renewed.
The claimed date of first use is August 31, 1973. Petitioner
owns this registration through assi gnnment.
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for m xed calf food:;*

Regi stration No. 588,509 for MANNA for feed for

all farmanimls and fows, nanely, feed for stock
cattle, dairy cattle, horses, pigs, sheep, goats,
rabbits, mnk, fox, chinchillas, chickens and
turkeys, conprised of grains, concentrates and

m nerals;?

Regi stration No. 1,406,988 for MANNA PRO for dairy
feed;®

Regi stration No. 1,691,827 for the mark shown
bel ow

for animal feed:;’

Regi stration No. 1,694,713 for CALF- MANNA for
ani mal feed;?®

Regi stration No. 1,712,042 for MANNA ELITE f or
horse feed;®

4 Registration No. 302,619, issued April 25, 1933, republished
under Section 12(c), Section 8 affidavit accepted, Section 15
affidavit acknow edged, third renewal. The term®“calf” is

di scl ained. The clained date of first use is August 11, 1932.
Petitioner owns this registration through assignnment.

5> Registration No. 588,509, issued April 20, 1954, Section 8
affidavit accepted, Section 15 affidavit acknow edged, second
renewal . The clained date of first use is August 31, 1950.
Petitioner owns this registration through assignnent.

® Registration No. 1,406,988, issued August 26, 1986, Section 8
affidavit accepted, Section 15 affidavit acknow edged. The
claimed date of first use is June 17, 1985. Petitioner owns
this registration through assignnent.

" Registration No. 1,691,827, issued June 9, 1992, Section 8
affidavit accepted, Section 15 affidavit acknow edged. The
claimed date of first use is 1981

8 Regi stration No. 1,694,713, issued June 16, 1992, Section 8
affidavit accepted, Section 15 affidavit acknow edged. The
clainmed date of first use is 1932.

° Registration No. 1,712,042, issued Septenber 1, 1992, Section
8 affidavit accepted, Section 15 affidavit acknowl edged. The
clainmed date of first use is 1989.
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Regi stration No. 1,783,816 for MANNA E for

concentrated m crobial supplenents for aninal
f eeds; *°

10 Registration No. 1,783,816, issued July 27, 1993, Section 8
affidavit accepted, Section 15 affidavit acknow edged. The
letter “e” is disclaimed. The clained date of first use is
August 1992.
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Regi stration No. 1,796,736 for SOMMANNA for sw ne
f ood suppl enents; ' and

Regi stration No. 2,000,257 for MANNA SENI OR f or
ani mal feed;*?

that petitioner adopted and/or used all of its registered
mar ks before respondent adopted and/or used the mark
MANAM LK; that petitioner adopted and/or used the mark
MANNA MATE for animal feed before respondent adopted/ used
the mark MANAM LK for its goods; that petitioner adopted
and/ or used the mark MANNA PRO as a house mark for a
variety of animal and pet foods and food suppl enents

bef ore respondent adopted and/or used the mark MANAM LK
for its goods; that petitioner adopted and/or used the
mar k CALF MANNA bef ore respondent adopted and/or used its
mar k MANAM LK for its goods; that respondent’s mark,
MANAM LK, so resenbles petitioner’s previously used and
regi stered marks, MANNA, MANNA MATE, MANNA PRO and CALF-
MANNA, as to be |ikely, when used in connection with
respondent’s “pet vitamns” [sic -- dietary feed

suppl enents for animals and animal feed], to cause

confusion, m stake or deception under Section 2(d) of the

11 Registration No. 1,796,736, issued Cctober 5, 1993, Section 8
affidavit accepted, Section 15 affidavit acknowl edged. The
clainmed date of first use is Cctober 1, 1991.

2 1n the original pleading, this was pleaded as application
Serial No. 74/529,545. Registration No. 2,000,257, issued

t herefrom on Septenber 10, 1996. The clained date of first use
i s January 1993.
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Trademark Act; and that respondent’s registration raises
doubts regarding petitioner’s ownership of and right to

use
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the marks MANNA MATE, CALF- MANNA (and design), MANNA PRO
CALF- MANNA, MANNA ELI TE, MANNA E, SOW MANNA, MANNA and
MANNA SENI OR. *°

Respondent, in its answer, denied the salient
al l egations of the petition to cancel, and raised the
affirmati ve defenses of |aches and acqui escence. **

Prelimnarily, we decide respondent’s notion (filed
August 11, 1997) to strike certain matters (items |, V,
and VI) frompetitioner’s notice of reliance. Item VI
refers to the testinony deposition of WIIliam Harrington,
which is adm ssible without a notice of reliance. See
Trademark Rule 2.125. A copy of the deposition
transcript (with exhibits) was filed in June 2000 and,
thus, it is properly of record.

ItemV refers to docunents produced by respondent
during di scovery. \While these would not generally be
adm ssi bl e through a notice of reliance [see Tradenmark

Rule 2.120(j)(3)(ii)], in this case they were identified

13 Wiile this pleading is not a particularly artful or clear

pl eading of a “famly” of marks, the question of petitioner’s
“famly” of marks was tried, and was briefed by both petitioner
and respondent. To whatever extent it may be necessary, the

pl eadi ngs are consi dered anended to conformto the evidence on
the issue of a “famly” of marks. See Fed. R Gv. P. 15(b).

4 There was absol utely no discussion of the issues of |aches
and acqui escence in respondent’s brief on the case, and these
def enses are therefore considered waived.
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and introduced as exhibits at the Harrington deposition.?*®

Thus, these docunments are properly of record as Exhibit
Nos. 12 - 20 of the WIlliam Harrington deposition.

Item 1 in petitioner’s notice of reliance is a
listing of petitioner’s twelve registrations (ten
registrations were pleaded by petitioner), and includes a
reference to reliance on the USPTO file wrappers thereof.
Respondent objected to petitioner’s reference to the file
hi stories. Inasnmuch as petitioner filed only status and
title copies of its registrations, the entire file
hi stories thereof are not in the record.

Respondent al so correctly objected on the basis that
current status and title copies of the registrations were
not attached to the notice of reliance. However,
petitioner subsequently filed then-current status and
title copies of the twelve registrations, along with
petitioner’s notion to supplenent its notice of reliance
for the purpose of submtting the current status and
title copies. Petitioner’s notion to supplenment is
granted and, thus, the twelve status and title copies of

petitioner’s registrations are of record herein, subject

1% The parties’ counsel stipulated to the authenticity and
genui neness of Exhibit Nos. 12 — 20 at the Harrington deposition
(see page 5).
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to respondent’s further objection to two of the
regi strations, discussed bel ow.

Respondent specifically objected to two of the
twel ve registrations, Registration No. 1,056,232 for the
mark M LK MATE and Regi stration No. 2,080,190 for the
mar k DUCK MANNA, because they were not pleaded by
petitioner. \While petitioner’s pleaded registrations are
properly before us, these two registrations, which were
nei ther originally pleaded nor the subject of an anended
pl eadi ng, subject respondent to undue surprise and
prejudi ce. Thus, respondent’s objection is well taken
and petitioner’s Registration Nos. 1,056,232 and
2,080,190 have not been further considered in our
deci sion herein. See Hard Rock Cafe Licensing Corp. V.
El sea, 48 USPQ@2d 1400, 1404 (TTAB 1998).

Respondent’s notion to strike is granted as to
petitioner’s two non-pl eaded registrations (Nos.
1, 056, 232 and 2,080, 190), and the notion to strike is
ot herw se deni ed.

During the deposition of WIIiam Harrington,
respondent objected to his testinony regarding the
unpl eaded mark M LK MATE (Regi stration No. 1,056, 232), as
well as Exhibit No. 11, which is a feed tag or |abel for

petitioner’s M LK MATE product; and respondent renewed
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the objection in its brief on the case. Again, because
petitioner neither pleaded nor anmended its pleading to
include this mark, M LK MATE, respondent’s objection is
sustai ned. Accordingly, that portion of WIIiam
Harrington's testinony regarding the mark M LK MATE, as
well as Exhibit No. 11 related thereto, have not been
consi dered insofar as petitioner was attenpting to add a
non- pl eaded mark into the issue of |ikelihood of
confusion. However, Exhibit No. 11 (the feed tag) wl|
be considered for the very limted purpose relating to
petitioner’s claimof a famly of narks.

The record consists of the pleadings; the file of
the involved registration; the testinony, with exhibits,
of WIlliam Harrington, petitioner’s “vice president,
director of the national and international businesses”
(litmted as expl ai ned above); the testinony, wth
exhi bits, of Jerry WIlson, “plant manager, nutritionist”
at OH Kruse Gain & MIling Conpany; petitioner’s
notice of reliance on status and title copies of its
twelve registrations (limted to ten registrations as
expl ai ned above), the file history of respondent’s
registration, respondent’s answers to certain
interrogatories, respondent’s answers to certain requests

for adm ssion, and certain docunents produced by

10
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respondent (and introduced as exhibits at the WIIliam
Harrington deposition); and respondent’s notice of
reliance on status and title copies of its involved
Regi stration No. 1,628,895 for the mark MANAM LK, and its
previ ous Registration No. 1,113,747 for the mark MANAMAR
and petitioner’s answers and objections to respondent’s
first set of interrogatories.?®

Both parties filed briefs on the case.' An ora
heari ng was not requested.

Petitioner, Manna Pro Corporation, manufactures and
di stributes animal feed for a wide variety of aninmals,
including dairy cattle, sw ne, goats, horses, rabbits,
dogs, cats, enus and ostriches. Petitioner and its
predecessor have continuously used the mark CALF- MANNA
(and design) on m xed calf food since 1932. M.
Harrington expl ai ned that Manna Pro Corporation has nore

brand identity with CALF-MANNA and it uses that mark to

16 Respondent al so subnmitted with this notice of reliance a copy
of its requests for production of docunents and a copy of
petitioner’s responses and objections thereto. Responses to
docunents requests are not properly nmade of record by way of a
notice of reliance. See TBMP 8711, and cases cited therein.
However, because petitioner’s responses consist virtually only
of objections, we have considered these objections as bei ng of
record herein

" petitioner’s consented notion (filed July 5, 2001) for |eave
to file petitioner’s reply brief, effective Novenber 13, 2000,
is granted.

11
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| aunch ot her products identified by MANNA marks (e.g.,
MANNA ELI TE, MANNA SENIOR). (Dep., p. 40.)

Petitioner and its predecessors have used the mark
CALF- MANNA on ani mal feed since 1932; the marks MANNA and
MANNA MATE since at |least as early as 1979; and the mark
MANNA PRO since 1985. Petitioner has used the mark MANNA
ELI TE since 1989; the mark SOW MANNA since 1991; the mark
MANNA E since 1992; and the mark MANNA SENI OR since 1993.

Petitioner’s products are sold nationw de to
i vestock owners and breeders, dairy farners, and a broad
spectrum of the livestock industry. |t pronotes its
goods sol d under the Manna Pro Corporation marks through
f eeder neetings, and brochures and advertisenments done in
conjunction with
petitioner’s distributors and dealers. The goods are
sol d through feed dealers, farm store chains, feed
distributors, large retail chain stores, and sonetines
directly to end product users.

Respondent manufactures aninmal feed for all types of
animals, including dairy cattle, poultry, horses, zoo
ani mal s, and canaries. Respondent is involved in the
whol esal e and retail sales of animal feed. In fact, O H
Kruse Grain & MIIling Conmpany (Kruse) has continuously

been a distributor for Manna Pro Corporation since around

12



Cancel | ati on No. 24636

1988 (and was a distributor for petitioner’s
predecessor). Kruse sells petitioner’s CALF- MANNA
product at its stores, and has sonetinmes sold
petitioner’s mlk replacer product as well as sone of
petitioner’s pet foods and horse feed.

The product sold under respondent’s MANAM LK mark is
“a m | k-based suppl ement for young animals” (WIson Dep.,
p. 29.) Respondent does not manufacture this product,
rather it is custom manufactured for respondent. The
i nvol ved mar k MANAM LK has been used by respondent since
1989. Although respondent’s other products are
distributed in Hawaii, central and southern California,
parts of Arizona, |daho and Nevada (WIson Dep., p. 24),
M. WIlson was unaware of any sales of the MANAM LK
product outside of California, with the exception of one
out -of -state invoice which he saw when respondent applied
to register the mark. (WIson, Dep., pp. 67 and 77.)

Respondent’s main custoners are comercial feeders
such as dairies, poultry farms and horse farnms; but it
al so sells to pet shops, feed stores, and to jobbers who
di stribute the products. Respondent advertises and
promotes its products, including its MANAM LK suppl enent,
t hrough the sales staff in the field,

literature/ brochures, and at fairs.

13
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In a cancell ati on proceeding, even if the petitioner
owns a registration, priority nust be proven. A
petitioner, relying on registration(s) of its pleaded
mark(s), is entitled to rely on the filing date(s) of the
application(s) which matured into the registration(s) as
evi dence of use of its mark(s). See Henry Siegel Co. v.
M& R International Mg. Co., 4 USPQ2d 1154, footnote 9
(TTAB 1987). The testinony establishes petitioner’s
priority of use (through predecessors) of its registered
mar ks CALF- MANNA since 1932 (with the filing date of the
application which matured into Registration No. 302,619
bei ng Novenber 3, 1932); MANNA since 1979 (with the
filing date of the application which matured into
Regi stration No. 588,509 being Septenber 25, 1950); MANNA
MATE since 1979 (with the filing date of the application
whi ch matured into Registration No. 1,120,141 being July
12, 1978); and MANNA PRO since 1985 (with the filing date
of the application which matured into Registration No.
1,406, 988 being January 22, 1986). All of the above-
named marks were used by petitioner prior to respondent’s
first use in June 1989 (the filing date of its underlying
application being Septenmber 11, 1989). Thus, petitioner

has established priority.

14
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We turn then to the issue of |ikelihood of
confusion. Qur determnation of this issue is based on
our analysis of all the probative facts in evidence that
are relevant to the factors bearing on |ikelihood of
confusion. See In re E. |I. du Pont de Nenours & Co., 476
F.2d 1357, 177 USPQ 563 (CCPA 1973).

Turning first to the marks, the Board nust consi der
the simlarity or dissimlarity of the marks in sound,
appearance, connotation and commercial inpression. See 3

J. Thomas McCarthy, MCarthy on Tradenmarks and Unfair

Conpetition, §§23:20 and 23:20.1 (4th ed. 2001).

We initially address petitioner’s claimof a famly
of “MANNA” marks. In its brief (p. 12), petitioner
contends that its “registrations establish that Manna Pro
owned a famly of “MANNA" marks, both before and after
the filing of the MANAM LK application.”' Aside fromthe
ten registrations, petitioner’s evidence of a “famly” of
“MANNA” mar ks essentially consists of (i) a small fol ded
paper box which is to be used as a feed scoop encl osed
within bags of animal feed, and on which the marks MANNA
PRO and CALF- MANNA appear in large, colorful lettering,

and t he

18 petitioner had submtted status and title copies of twelve
regi strations of various “MANNA" marks, two of which have been
excl uded from consi derati on.

15
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mar k MANNA MATE appears in small, plain type within the
text (paragraph 5) of the calf feeding directions listed
on the side panel of the box; and (ii) a feed tag used on
petitioner’s M LK MATE product (Exhibit No. 11--which has
ot herwi se been excluded from consideration), on which the
mar ks MANNA PRO and CALF- MANNA appear in |arge, black
lettering, and the mark MANNA MATE appears in smaller
type on the reverse side of the feed tag. These two

exhi bits both show use of the words “The Cal f-Manna
Conmpany,” the marks MANNA PRO, MANNA MATE, and CALF-
MANNA, as well as petitioner’s corporate nane, Manna Pro
Cor por ati on.

It is well settled that mere adoption, use and
registration of a nunber of marks having a common feature
(e.g., MANNA) for simlar or related goods or services
does not in and of itself establish a fam |y of marks.
Rather, in order to establish a famly of marks, it nust
be denonstrated that the marks asserted to conprise the
“famly,” or a nunmber of them have been used and
advertised in pronmotional material or used in everyday
sales activities in such a manner as to create comon
exposure and thereafter recognition of conmon ownership

based upon a feature conmon

16



Cancel | ati on No. 24636

to each mark. See J & J Snack Foods Corp. v. MDonald’ s
Corp., 932 F.2d 1460, 18 USPQ2d 1889 (Fed. Cir. 1991);
Wtco

Chem cal Co. v. Whitfield Chem cal Co., 418 F.2d 403, 164
USPQ 43 (CCPA 1969); and Hester Industries Inc. v. Tyson
Foods Inc., 2 USPQ2d 1646 (TTAB 1987).

In this case, petitioner’s argunent that the
registrations alone establish a “famly” of marks is
legally incorrect. Moreover, this record contains no
cl ear evidence that either the feed tag (Exhibit No. 11)
or the folded paper box scoop (Exhibit 21) were
di stributed and used prior to respondent’s first use date
in June 1989 to show that petitioner was pronoting a
famly of marks. In addition, the fol ded paper box scoop
is enclosed within the package of animal feed, and is not
seen by purchasers until after they purchase and then
open the bag. Finally, the mark MANNA MATE i s hidden
within the text of the feeding directions, and is not
likely to be noticed by consuners. All of these factors
do not | eave an inpression of a famly of marks. View ng
the totality of petitioner’s evidence regarding its
asserted “famly” of “MANNA" nmarks, the record before the
Board is not sufficient to prove that petitioner has used

and pronoted its marks in a manner resulting in public

17
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recognition of MANNA as a fam |y “surnane” such that the
vari ous MANNA mar ks woul d be assuned to have a conmon
origin.

We turn next to a consideration of petitioner’s
i ndi vi dual “MANNA” marks. The petition to cancel
specifically references that petitioner adopted, used,
applied to register or registered the marks MANNA MATE,
MANNA, MANNA PRO, CALF- MANNA, MANNA ELI TE, MANNA E, SOW
MANNA, and MANNA SENI OR, prior to respondent’s adoption
of its mark MANAM LK. However, in its brief, petitioner
frames the issue before the Board as whether there is a
i kel'i hood of confusion between respondent’s mark and
petitioner’s “registered marks CALF- MANNA (and Desi gn),
MANNA, MANNA PRO, MANNA MATE, and M LK MATE, all of which
were registered prior to the first use and filing date of
Respondents’ MANAM LK mark, and [petitioner’s] conmon | aw
mar k CALF- MANNA, which [petitioner] and its predecessors
have used since 1932.” (Brief, p. 4.) Moreover, the
record establishes petitioner’s priority only as to the
mar ks MANNA MATE, MANNA, MANNA PRO and CALF- MANNA (and
design). Thus, we consider the issue of |ikelihood of
confusion with regard to petitioner’s individual marks,
CALF- MANNA (and design), MANNA, MANNA PRO, MANNA MATE,

and CALF- MANNA.

18
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Of these marks, we consider petitioner’s MANNA nark
to be the closest of petitioner’s marks to respondent’s
MANAM LK mark. Therefore, we will focus our discussion
of the simlarity or dissimlarities between the marks on
petitioner’s MANNA marKk.

It is obvious that there are sonme differences,
namely, that respondent’s mark includes the word “M LK"
t hat respondent’s mark is three syllables while
petitioner’s is two syllables; and that there are two
“N's in petitioner’s mark but only one “N' in
respondent’s mark. These differences, however, do not
serve to distinguish the marks. Purchasers are unlikely
to remenber the specific differences due to the
recollection of the average purchaser, who retains a
general, rather than a specific, inpression of the many
trademar ks encountered. That is, the purchaser’s
fallibility of menory over a period of tinme nust be kept
in mnd. See G andpa Pidgeon’s of Mssouri, Inc. v.
Borgsmller, 477 F.2d 586, 177 USPQ 573 (CCPA 1973); and
Spoons Restaurants Inc. v. Mdrrison Inc., 23 USPQ2d 1735
(TTAB 1991), aff’d unpub’d (Fed. Cir., June 5, 1992).

Moreover, it is generally the first part of a mark
which is nost likely to be inpressed upon the mnd of a

purchaser and be renmenbered by the purchaser. See Presto

19
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Products Inc. v. Nice-Pak Products Inc., 9 USPQ2d 1895,
1897 (TTAB 1988). In this case, respondent’s mark is
MANAM LK, the first two syllables of which sound |ike
petitioner’s mark, MANNA. Al so, because respondent’s
mark is for a ml k-based product, MANA is the dom nant
part of the mark. These realities play a major part in
creating the simlarity of the overall commerci al

i npressi on of these marks.

There is no evidence of record as to any specific
meani ng or connotation of the “MANA" portion of
respondent’ s mark.'® Respondent, arguing that the
MANNA/ MANA portions of the respective marks differ in
connotati on, requested that the Board take judici al
notice of the meaning of “MANNA.” That request is

granted, and we note that The Anerican Heritage

Dictionary (1976) defines “manna” as “n. 1. The food

m racul ously provided for the Israelites in the

wi | derness during their flight from Egypt. Exodus 16: 14-
36. 2. Any spiritual nourishnent of divine origin....”
Al t hough MANNA has a definition, and there is not a

specific connotation of the letters “MANA,” we are not

19 Respondent’s witness (Jerry Wlson) did explain why its

previ ous mark MANAMAR was chosen, which related to the fact that
respondent once distributed Manamar conpany’s product, and when
t he Manamar conpany went out of business respondent began to
produce the MANAMAR product. (WIson, Dep., p. 49.)

20
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convi nced that purchasers will even notice the difference
of one “N' in the marks; rather, they are likely to
remenber respondent’s mark as the famliar spelling
“manna.” Thus, the “mana” portion of respondent’s mark
woul d have the sanme connotation as plaintiff’s mark. The
addi tional word “MLK” in respondent’s mark, with its

hi ghly descriptive connotation for a m | k-based

suppl enment, does little to distinguish respondent’s nmark
frompetitioner’s MANNA nark.

Accordingly, we find petitioner’s MANNA mark and
respondent’s MANAM LK nmar k, when considered in their
entireties, are simlar in sound, appearance, connotation
and commercial inpression.

Respondent’s reliance on the case of Ex parte Albers
M 11ing Conpany, 99 USPQ 419 (Comm 1953) is not
per suasi ve.

In that case, petitioner’s predecessor sought a reversal
of the exam ner’s refusal to register the mark MANNA in
view of the registered mark . The Commi ssi oner
determ ned that for purposes of determ ning |likelihood of
confusion, the registered mark, consisting of an
arbitrary association of letters and a design, could not
be di ssected, but nust be considered as a whole, and the

exam ner was reversed. (This application matured into

21
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the present petitioner’s Registration No. 588,509 for the
mark MANNA.) In the case now before us the third
syl l abl e of respondent’s mark will be recognized as the
common English word, “mlk,” rather than an arbitrary
associ ation of letters and a design.

Turning next to a consideration of the simlarities
and dissimlarities of the parties’ goods, there is no
doubt that petitioner’s animal feed and respondent’s
animl feed and dietary supplenents for animals are
identical or closely related. Respondent’s goods are
identified as “dietary feed supplenents for animls” and
“animal feed,” while petitioner’s goods sold under the
MANNA mark are identified as “feed for all farm animals
and fows, nanely, feed for stock cattle, dairy cattle,
horses, pigs, sheep, goats, rabbits, mnk, fox,
chinchillas, chickens and turkeys, conprised of grains,
concentrates and mnerals.”

Respondent’s argunents that only petitioner’s CALF-
MANNA product conpetes with respondent’s MANAM LK

product; and that petitioner’s “[other products] are used

in different stages in the animals’ lives” (brief, p. 11)
are unpersuasive. It has been repeatedly held that, when
eval uating the issue of |ikelihood of confusion in Board

proceedi ngs regarding the registrability of marks, the

22
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Board is constrained to conpare the goods (or services)
as identified in the application with the goods (or
services) as identified in the registration(s). See

Oct ocom Systens Inc. v. Houston Conputer Services Inc.,
918 F.2d 937, 16 USPQ2d 1783 (Fed. Cir. 1990); and
Canadi an | nperial Bank of Commrerce, National Association
v. Wells Fargo Bank, 811 F.2d 1490, 1 USPQ2d 1813 (Fed.
Cir. 1987).

The record is clear that both parties’ goods are
sold through some of the same or overl appi ng channel s of
trade to the sane purchasers. Respondent acknow edges
that the trade channels are simlar (differing only in
that petitioner sells to large retail chain stores,
wher eas respondent does not). (Brief, p. 12.) |In fact,
respondent is a distributor for petitioner’s goods, and
offers for sale both its own products and sone of
petitioner’s involved goods.

Petitioner argues that its marks are “wel | -known and
strong” (brief, p. 12). However, the record sinply does
not support that argunment. Thus, this du Pont factor
does not weigh in petitioner’s favor.

Respondent argues that confusion is not likely as
evi denced by the fact there has been no actual confusion

despite concurrent use for eight years, especially in
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light of the simlar trade channels. W are not
persuaded by respondent’s argunment. Proof of actual
confusion is not necessary. Rather, the test is
i kel'i hood of confusion. See Kangol Ltd. V. KangaROOS
US A Inc., 974 F.2d 161, 23 USPQ@d 1945, 1946 (Fed.
Cir. 1992). Moreover, evidence of actual confusion is
difficult to obtain. In this case, the record shows that
respondent’s sales of its MANAM LK product have been
l[imted to California, and there is no indication of the
volunme of sales. |In these circunstances, we cannot
conclude that the |ack of evidence of actual confusion
shows that confusion is not likely to occur.

We find that, based upon a consideration of al
rel evant du Pont factors, confusion as to source is
li kely between respondent’s MANAM LK mark and
petitioner’s previously used and regi stered MANNA nark,
when these marks are used in connection with the
essentially identical goods offered by these parties.

Havi ng found that there exists a |ikelihood of
confusion resulting fromthe contenporaneous use of
respondents’ marks MANAM LK on ani nmal feed and dietary
feed supplenments for animals and petitioner’s mark MANNA
on feed for all farmanimals and fowms, we elect not to

consi der the remainder of petitioner’s Section 2(d) claim
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as to its other individual marks for which petitioner
established priority, specifically, CALF-MANNA (and
desi gn), MANNA PRO and MANNA MATE, or petitioner’s claim
of prior comon law rights in the mark CALF- MANNA. See
American Paging Inc. v. American Mbil phone Inc., 13
USPQ2d 2036, 2039 (TTAB 1989), aff’'d 17 USPQd 1726 (Fed.
Cir. 1990) (unpublished); and Goldring, Inc. v.
Towncliffe, Inc., 234 F.2d 265, 110 USPQ 284, 285 (CCPA
1956) .

Deci sion: The petition to cancel is granted and
Regi stration No. 1,628,895 will be cancelled in due
course. (If the records of this Ofice officially
indicate the registration has expired under Section 9 of
the Trademark Act, then the Director will not issue a

separate cancell ation order.)
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